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:1 


a Supreme Court of the District of Columbia 

Hibsoh Lumber Company (a corporation), 

plaintiff 

vs. At Law No. 73317 

South Atlantic Dry Dock Company (a cor- 
poration), defendant 

United States or America, 

District of Columhia^ ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washin^on, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration 

Filed May 24, 1927 

In the Supreme Court of the District of Columbia 

Hirsch Lumber Company (a corporation), 

plaintiff 

vs. At‘Law No. 73317 

South Atijvntic Dry Dock Company (a cor- ^ 
poration), defendant 

The plaintiff, Hirsch Lumber Company, a corporation duly or¬ 
ganized under and by virtue of the laws of the State of New York, 
by its attornevs, Harry B. Caton and Elwood H. Seal, sues the de¬ 
fendant, the South Atlantic Dry Dock Company, a cprporation or¬ 
ganized under and by virtue of the laws of, the State of Delaware, 
for that heretofore, to wit, on the 18th day of July, A. D. 1923, 
in an action then pending in the Circuit Court, .Fourth Judicial 
Circuit of Florida, in and for Duval County, in chancery, wherein 
the plaintiff herein was intervener and P. J. Mundy was complain¬ 
ant and the defendant herein was defendant, and the said Court then 
and there having jurisdiction over the aforesaid parties, the plain- 
• tijff recovered in a deficiency decree a money judgment against the 
defendant. South Atlantic Dry Dock Company, a corporation, for 
the sum of three thousand six hundred eighty-nine dollars and 
ninety-eight cents ($3,689.98), with interest thereon, from the second 
day of April, A. D. 1923, until paid, and the said judgment remains 
in full force and effect, unsatisfied, in whole or in part, unreversed 
and not superseded, and the defendant thereupon promised to pay the 
sanie, a copy of which said decree and money judgment being hereto 
annexed and made a part hereof and marked “Exhibit A”; 

2 and the plaintiff claims judgment in this action,for the 
said sum of three thousand six hundred eighty-nine dollars 
and ninety-eight cents ($3,689.98), with interest on the said sum 
from the second day of April, A. D. 1923, at the, rate of eight (8) 
per centum per annum until paid, beside costs of this suit. 

Harry B. Caton, 
Elwood H. Seal, 
Attorneys for Plaintiff. 
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Afjida'vit of plaintiff 

«***«« « 

Harry B. Caton, bein^ first duly sworn, does upon his oath declare 
and say that he is the a*rent and attorney of the plaintiff corporation 
named in the declaration filed in this court in the above-entitled 
cause to which this affidavit is annexed and in which declaration 
Hirsch Lumber Company, a corix)ration organized under and by 
virtue of the laws of Xew’ York, N. Y., is plaintiff, and South Atlantic 
Dry Dock Company, a coriK)ration organized under and by virtue 
of the laws of the State of Delaware is defendant; that he know’s 
that the said defendant in said declaration named is a non-resident 
corporation of the District of Columbia, and further, that the plaintiff 
has a just ri^ht to recover against tlie said defendant non-resident 
corporation the sum claimed in tlie declaration filed as aforesaid, viz., 
the sum of three thousand six hundred ei<rhty nine dollars and 
ninety ei^ht cents ($.‘h()S9.98), w ith interest thereon at the rate of 
8 per centum per annum from the second day of Aj)ril, A. D., 19*23, 
in accordance witli the particulars of demand hereto annexed and 
made a part hereof, exclusive of all set-offs and just grounds of de¬ 
fense, beside costs of this suit. 

Harry B. Caton. 

3 Subscril)ed and sworn to before me this 24th dav of May, 

1927. 

(seal.) Ruth D. DeAtley, 

Notary Public^ D. C. 


Particulars of demand 

4i * * 4t ■(> 

To money judtrment recovered in the Circuit Court, 

Fourth Judicial Circuit of Florida, in and for Duval 
County, in chancery, July 18, 1923_$3,689.98 

Interest at 8% from 2nd day of April, A. D. 1923. 


Exhibit A 

July 18, 1923, 14268-E. 

In the Circuit Court, Fourth Judicial Circuit of Florida, in and for 

Diival County 

In Chancery 

P. J. Mundy, complainant 
vs. 

First Mortgage Securities Compani^ a Corporation, and South 
Atlantic Dry Dock Company, a Corporation, defendants 

and 

Hirsch Lumber Company, a Cori*oration, intervenor 

Deficieticy decree 

This cause comes on to be heard upon motion of Hirsch Lumber 
Company, a corporation, intervenor, for a deficiency decree; 
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and it appearinj^ from the report of the special master that the 

4 proceeds from the sale of the real property sold bv said Special 
Master will not be sufficient to pay to Hirsch Lumber Company, 

a corporation, intervenor, the amount decreed to be due and payable 
to it under a former decree made herein on the twenty-sixth day of 
February, A. D. 1923; and it appearing: that the amount decreed to be 
due and payable in said former decree is to-wit, three thousand, six 
hundred eighty-nine and 98/l(X) (3,689.98) dollars, and that said 
sum remains due and wholly unpaid and it further appearing that 
the South Atlantic Dry Dock Company, a corporation, is personally 
liable to the said Hirsch Lumber Company, a corporation, for said 
sum and that said South Atlantic Dry Dock Company has consented 
to tlie entry of this decree, by its solicitor of record, 

It is therefore ordered, decreed, and adjudged as to said Hirsch 
Lumber Company, a corporation, do have and recover of, and from 
said South Atlantic Dry Dock Company, a corporation, the said 
sum of three thousand, six hundred eighty-nine and 98/100 
($3,689.98) dollars, and that the said South Atlantic Dry Dock Com¬ 
pany, a corporation, j)ay to the said Hirsch Lumber Company, a 
corporation, the amount of said deficiency, to wit, three thousand, 
six hundred eighty-nine and 98/100 ($3,689.98) dollars, with in¬ 
terest thereon from the second day of April, A. D. 1923, and that 
the said Hirsch Lumber Company, a corporation, have execution 
therefor. 

Done at chambers this 18th day of July, A. D. 1923. 

George Couper Gibbs, 

Judge. 

5 State of Florida, County of Duval,, ss. 

I, Frank Brown, clerk of the Circuit Court of the Fourth 
Judicial Circuit of the State of Florida, in and for Duval County, 
do hereby certify that the foregoing pages numbered one and two, 
constitute a true and correct copy and literal transcript of the Defi¬ 
ciency Decree, filed July 18th, i923, in the case of P. J. Mundy, 
Complainant vs. First Mortgage Securities Company, a corporation, 
and South Atlantic Dry Dock Company, a corporation, defendants, 
and Hirsch Lumber Company, a corporation, intervenor, as the 
same now appears among the files and records of said court. 

In witness whereof, I have hereunto set my hand and affix the seal 
of said Circuit Court of the Fourth Judicial Circuit of the State of 
Florida, in and for Duval County, on this 8th day of April, A. D. 
1927. 

[seal.] Frank Brown, 

Clerk Circuit Court,, DuvaJ County,, Florida. 

I, Daniel A. Simmons, judge of the Circuit Court of the State of 
Florida, for the Fourth »Judicial Circuit in and for Duval County, 
do hereby certify that the foregoing certificate and attestation by 
Frank Brown, clerk of the said court, is in due form, and that the 
said F'rank Brown, as clerk of the said Circuit Court of the Fourth 
Judicial Circuit of the State of Florida, in and for Duval County, 
is the proper custodian of the files referred to in said certificate, and 
is authorized by law to make exemplified copies of the same; and is 
authorized by law to affix the seal of said court thereto; thal 
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6 the signature of said Frank Brown affixed to the foregoing 
certificate is his genuine signature, and the seal of said court 
thereto affixed is the genuine and authentic seal of said court. 

Dated this April 8th, A. D. 19*27. 

Daniel A. Simmons, 

Circxdf Judge. 

I, Frank Bi-own, clerk of the Circuit Court of the State of Florida, 
of the Fourth Judicial Circuit in and for the County of Duval, do 
hereby certify that Daniel A. Simmons, who signed the foregoing 
cei-tificate, is duly commissioned and qualified as a Jud^e of said 
Court, and that his signature to the foregoing certificate is his genuine 
signature. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said Court, on this 8th day of April, A. 1). 1927. 

[seal.) Frank Brown, . 

(Jerk ('ircuit Court., 

Dural County^ Floiida. 

Plea to attacinnent 

Filed June 0, 1927 

««**«*<» 


Comes now the United States Shipj)ing Board Merchant Fleet 
Corporation, formerly known as, and designated in the wi it of attach¬ 
ment and interrogatories herein as the I'nited States Shipping Board 
Emergency Fleet Corporation, (Jarnishee in the al)ove entitled 
7 cause, by its Attorney, Pevton (h)rdon, United States attorney 
for the District of (’olum()ia, and appearing especially for the 
sole and only i)urpose of ])resenting this plea to the writ of attach¬ 
ment in the above entitled cause, s(‘rved on this (Jarnishee on Ma}* 
24, 1927, respectfully shows to your honorable Court as follows: 

1. That said United States Shipping Board Merchant Fleet Cor¬ 
poration, has at all times sul)se<juent to the enactment of the Emer¬ 
gency Shipping Fund Provision of Urgent Deficiencies Appi*o- 
priation Act of June 15, 1917 (c. 29, 40 Stat. L. 182) and Executive 
Order No. 20()4 of July 11, 1917, acted solely as agent for the United 
States of America and of the United States Shipping Board under 
express delegation of authority from the President of the United 
States of America and from said United States Shipping Board in 
the construction, repair, management and operation of vessels ac¬ 
quired by the United States, pursuant to the authority of the afore¬ 
said Act and Executive Order and of the Merchant Marine Act, 
1920, (c. 250, 41 Stat. L. 988): and that at no time has the said United 
States Shipping Board Merchant Fleet Corporation engaged in anj^ 
transaction except as such agent. 

2. That the said United States Shipping Board Merchant Fleet 
Corporation does not now and never has had any private corporate 
income and all moneys received l>y it from any source whatsoever 
are covered into the Treasury of the United States and from time 
to time appropriated by Congress for the use of said United States 
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Shipping Board Merchant Fleet Corporation in financing its trans¬ 
actions as a public agent. 

3. That fi-om and after the date of its incorporation all expenses 
of the said United States Shipping Board Merchant Fleet Corpora¬ 
tion have been and are now paid from funds of the United 

States of America* appropriated by the Congress for this 

8 purpose and disbursed by the Treasurer of the United States 
of America. That the said United States Shipping Board 

Merchant Fleet Corporation does not have possession of the funds 
so appr()])riated by Congress to defray its expenses, and said sums 
are available only upon the procedure ])rescribed for the disbui*se- 
ment of monev\s of the United States of America. 

4. That the defendant in the above entitled cause, South Atlantic 
Dry Dock Company, secured a final judgment against said United 
States Shipping Board Merchant Fleet Corporation on ^^)ril 1, 
192G, rendered imtw pro tunc as of February 4, 192G, in the District 
Court of the United States in and for the Southern District of 
Florida in the amount of $19,028.28 with interest at 8^^ from the 
commencement of suit, a total of $28,491.GG. Said judgment is for 
payments found to be due for re])airs made during the year 1919 to 
certain ships owned by the Ignited States of America, and operated 
for the account of the United States of Amei ica through the agency 
of said United States Shipping Board Merchant Fleet Corporation 
in pursuance of the aforesaid delegation of authority from the 
President of the United States of America and from said 
United States Shipping Board. That the said United States Ship¬ 
ping Board Merchant Fleet Corporation is not now and never has 
been indebted to the said defendant excej)t as herein set forth. That 
by reason of the premises and of the Shipping Act. 191G (39 Stat. 
L. 728), the Merchant Marine Act, 1920 (41 Stat. L. 988), and the 
various a])propriation acts enacted from time to time by the Con¬ 
gress, making a|)j)ropriations for the expenses of said United States 
Shipping Board Merchant Fleet Corporation, said judgment can 
only be ])aid from moneys of the United States of America appro- 

j)i iated as aforesaid, to l)e disbursed by the Treasurer of the 

9 United States of America only in the manner provided by 
law for the payment of obligations of the United States of 

America. 

Wherefore, the said United States Shipping Board Merchant 
Fleet Corporation, garnishee in the above entitled cause, prays the 
Court to quash the aforesaid writ of attachment and to order that 
said garnishee go hence with all its costs herein. 

Peyton Gordon, 

United States Attorney for the District of Coluiiibia. 

t 

United States of America, 

District of Columbia^ ss. 

I, I. V. McPherson, on my oath depose and say that I am Assistant 
Counsel of the United States Shipping Board Merchant Fleet Cor¬ 
poration. formerly named United States Shipping Board Emer¬ 
gency Fleet Corporation, and have personal knowledge of the facts 
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set forth in the plea to the attachment herein; that the facts set 
forth in said plea are true to the best of my knowledge and belief. 

I. V. McPherson. 


Subscribed and sworn to before me this 1st day of June, 1927. 
[seal.] Arthur J. Williams, 

Notary Public. 


Deviuirer 


Filed June 10, 1927 




* 


* 


* 


* 


* 


Comes now the plaintiff, Hirsch Lumber Company, a corporation, 
by its attorneys, Harry B. Caton and El wood H. Seal, and 
demurs to each and every of the pleas of the United States 

10 Shippinj' Board Merchant Fleet Corporation, pirnishee. for¬ 
merly known as the United States Shipping Board Emer¬ 
gency Fleet Corj)oration, filed in the garnishment proceedings in the 
above-entitled cause. 

Harry B. Caton, 
Elwood H. Seal, 
Attorneys for Plaintiff. 

Note. —Among the points to be argued in sujiport of the above 
demurrer are the following: 

1. Said pleas do not state any cause of defense to the garnishment 
proceeding issued by the plaintiff in this cause. 

2. That the United States Supreme Court has niled that the de¬ 
fendant garnishee is not such an agencv of the Government as to 
render it immune from suit. 

3. That the District Court of the United States in and for the 
Southern District of Florida rendered a final judgment in favor of 
the defendant South Atlantic Dry Dock Co. on April 1, 1926, ren¬ 
dered nunc pro tunc as of Febniary 4, 1926, which said judgment 
has been made final. 

4. That the allegations of the defendant garnishee set forth in 
paragrajih four of defendant garnishee's pleas are such as to clearly 
establish the right of the plaintiff to recover in said attachment. 

To Peyton Gordon, Esq., 

U. S. Attorney for the District of Columbia^ 
and 

(^iiAUNCEY G. Parker, Esq., 

General Counsel for [\ S. Shipping Board 
Merchant Fleet Corporation. 

Please take notice that the above demurrer will be called to the 
attention of one of the Justices of the Supreme Court of the 

11 District of Columbia on Fridav, June 17, 1927, at ten o’clock 

fc * 

a. m., or as soon thereafter as counsel may l)e heard. 

Harry B. Caton, 
Elwood H. Seal, 
Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia 

Friday, February 24th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

4i * * * ' * 4> 

Upon consideration of the demurrer filed herein to the pleas of 
the United States Shipping Board Merchant Fleet Corporation, 
garnishee, it is ordered that said demurrer be, and the same is hereby, 
sustained, with leave to plead over, within ten days hereof. 

Friday, May Htii, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice, presiding. 

♦ « ♦ « « ♦ 

Comes now the plaintiff by its attorneys of record and prays judj;- 
ment of its verified demand lieiein a^rainst the defendant who though 
duly notified by publication of the pendency of this proceedin<r hath 
not caused its appearance to be entered and it so appearing to the 
court, judgment is ordered. Wherefore, it is considered that plaintiff 
recover a< 2 :ainst the defendant’s interest in the credits of said defend¬ 
ant attached by the United States marshal, on the 24th day of May, 
1928, in the hands of the United States Shipping Board Emerjrency 
Fleet Corporation, garnishee, the sum of three thousand six hundred 
eighty-nine and 98/100 dollars, with interest thereon at the rate 
12 of ei^ht per centum (89r ) per annum from the 2d day of April, 
1928, to this 11th day of Ma\% 1928, and hereafter at the rate of 
6%, tog:ether with costs of suit to be taxed by the clerk and have exe¬ 
cution thereof against the said credits of defendant so attached as 
aforesaid, which said credits to the extent of defendant’s claim herein 
are hereby condemned in the hands of said garnishee toward the 
satisfaction of plaintiff’s recovery in this cause. 

From the foregoing judgment, the said garnishee notes an appeal, 
in open court, to the Court of Appeals. 

Assignment of errar 
Filed May 24,1928 

Comes now the garnishee in the above-entitled cause and assigns 
the following as error as having been made by the court herein: 

1. The court erred in sustaining plaintiff’s demurrer to the plea 
to attachment filed herein by the garnishee. 

2. The court erred in rendering a judgment of condemnation in 
favor of plaintiff and against garnishee. 

Leo a. Rover, 

Acting United States Attorney for the District of Columbia^ 

Attorney for Garnishee, 
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13 Designation of record 

Filed May 24, 1928 

« * * « * « * 

The irarnishee in the above-entitled cause, having perfected an 
apjjeal herein to the Court of Appeals of the District of Columbia, 
hereby requests the derk of the Supreme Court of the District of 
Columbia to prepare a transcript of the record on appeal, including 
therein the following papers and proceedings: 

1. Declaration. 

2. Plea to attachment. 

3. Demurrer to plea to attachment. 

4. “Minutes of tlie Supreme Court of the District of Columbia of 
Friday, February 24, 1928, showing sustaining of demurrer to plea 
to attachment. 

5. Minutes of the Supreme Court of the District of Columbia of 
Friday, May 11, 1928, showing entry of judgment of condemnation, 
and appeal noted in open court on that day. 

6. Alignment of error. 

7. This designation. 

I.*Eo A. Rover, 

Acting United States Attorney for the District of Colunihia^ 

Attorney for Garnishee, 

14 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia,, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hei’eby certify the foregoing pages numbered 
from 1 to 13, both inclusive, to be a true and correct transcript of 
the record, according to directions, of counsel herein filed, copy of 
which is made part of this transcript, in cause No. TJlillT at Law, 
wherein Hirsch Lumber Company (a corporation), is Plaintiff,and 
South Atlantic Dry Dock Company (a corporation), is Defendant, 
as the same nunains upon the files and of record in said court. 

In testimony wliereof, I hereunto subscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 17th day of July, 1928. 

[seal.] Fr.\nk E. Cunningham, 

Clerk. 

By Chas. B. Coflin, 

Assistant Clerk. 

[Indorsement on cover:] District of Columbia Supreme Court. 
No. 4786. United States Shipping Board Merchant Fleet Corpora¬ 
tion &c., appellant, vs. Hirsc'h Lumber Company (a corporation). 
Court of Appeals, District of Columbia. Filed July 18, 1928. Henry 
W. Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1928 


No. 4786 

United States Shipping Board Merchant Fleet 
Corporation (formerly known as United States 
Shipping Board Emergency Fleet Corporation),, 
Garnishee, appellant 

V, 

Hirsch Lumber Company (a Corporation),. 

respondent 


BRIEF ON BEHALF OF APPELLANT 


QUESTION PRESENTED 

The question involved in this appeal is whether 
a corporate agent of the Government which has 
never engaged in any transaction in its own behalf, 
is subject to garnishment on a judgment where the 
debt upon which such judgment is based, was in¬ 
curred by the agent on behalf of the United States. 

STATEMENT OF FACTS 

This is an appeal from a judgment of the Su¬ 
preme Court of the District of Columbia, per 

(i) 
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Justice Stafford, entered on May lltli, 1928, that 
the re^tpondent recover against the defendant’s 
interest in the credits of said defendant in the 
hands of the United States Shipping Board 
Emergency Fleet Corporation, garnishee, the sum 
of $3,689.98, with interest thereon at 8% ])er an¬ 
num from A])ril 2d, 192^3, to date of judgment and 
thereafter at the rate of 6%, together with re¬ 
spondent’s costs, and have execution thereof 
against said credits which were thereby con¬ 
demned in the hands of the garnishee, this appel¬ 
lant, toward the satisfaction of respondent’s re¬ 
covery. (Record, page 7.) 

The respondent tiled suit against the South 
Atlantic Dry Dock Company in the Supreme Court 
of the District of Columbia on Mav 24th, 1927. 
Thereafter, and on the same date, a writ of attach¬ 
ment and garnishment directed to the United 
States Shipj)ing Board Emergency Fleet Corpora¬ 
tion issued out o^‘ the Court and was served on 
ap])ellant. A ])lea to the attachment was tiled by 
the ap])ellant on June 6th, 1927. (Record, pages 
4, 5, and 6.) This ])lea was demurred to, and the 
demuri*er was sustained by the Court below, ]^er 
Justice Stafford, with leave to amend. (Record, 
page 7.) The ap])ellant elected to stand upon its 
})lea to the attachment, and on May 11th, 1928, the 
Court entered judgment of condemnation against 
the credits of the defendant below in the hands of 
respondent toward the satisfaction of res|)ondent’s 
recovery in this cause. (Record, page 7.) 
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The respondent, plaintiff in the suit below, is a 
judgment creditor of the South Atlantic Dry Dock 
Conij)any defendant below. The suit is based on a 
judgment of the Circuit Court, Fourth Judicial 
Circuit of Florida, in and for Duval County, 
Florida in favor of the respondent. 

Tlie credit belonging to the South Atlantic Dry 
Dock Com])any, defendant below, which the court 
below has condemned for satisfaction of respond¬ 
ent’s recoverv in this cause, arose out of the follow- 

•> ' 

ing (record, pages 4, and 5) : 

From July 11, 1917 until June 5, 1920, the appel¬ 
lant herein United States Shipping Board Mer¬ 
chant Fleet Corporation, then named United States 
Shipping Board h^mergency Fleet Corporation, 
acted as the agent of the Government in the con¬ 
struction, repair, management, and operation of 
merchant vessels of the United States under 
authority conferred by the Emergency Shipping 
Fund provision of Urgent Deficiencies Appropria¬ 
tion Act a])proved June 15th, 1917 (Chap. 29, 40 
Stat. L. 182), the President’s executive orders 
issued pursuant thereto, and the resolutions of the 
United States Shipping Board. 

During 1919, as such agent and for and on be¬ 
half of the United States it entered into contracts 
with defendant below. South Atlantic Dry Dock 
Com])any, and its assignors, for the repair of cer¬ 
tain merchant vessels owned bv the United States 
and being operated for their account. Appellant 
was not interested in said contracts nor in their 
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performance except as the agent of the United 
States. Appellant was not otherwise indebted to 
defendant. ,(Record 5.) 

Thereafter South Atlantic Dry Dock Company 
sued aj)pellant in the District Court of the United 


States for the Southern District of 


Florida for the 


balance due for said repairs, and on A])ril 1, 192(i, 
obtained final judgment against appellant nunc 
pro tunc as of February 4th, 1925. (19 Fed. (2d) 
486.) 

ASSIGNMENTS OF EKROR 


(Record, page 7) 


1. The eourt erred in sustaining res])ond(diCs 
demurrer to the i)lea to attachment filed lierein by 
appellant, garnishee ])elow. 

2. The court below erred in rendering a judg¬ 
ment of condemnation in favor of respondent and 
against the credit, evidenced l)y the judgment in 


favor of South Atlantic Diy Dock Coni])any, and 
against this appellant, to satisfy i*espondent\s re¬ 


covery in this cause. 

% 


SUMMARY OF ARGUMENT 


1. In contracting for the repairs, api)ellant was 
acting as the agent of the Government u])on lawful 
ap])ointnient, within the s(*ot>e of its authority and 
the debt upon which the judgment in favor of the 
Defendant below is based, is a debt of the United 
States. 

2. The judgment in favor of defendant below and 
against the appellant, is a debt, (daim, and demand 


5 


against the Gnvernment of the United States by 
virtue of the Act of Congress known as the Mer¬ 
chant Marine Act and by virtue of the Shipping 
Fund Provision of the Appropriation Act of June 
12, 1922, and subsequent annual Appropriation 
Acts. 

3. The United States Shipping Board Merchant 
Fleet Cor})oration, appellant herein, is an agency of 
the Government and is not therefore subject to 
garnishment on a judgment debt which arose out of 
the exercise of any of the powers or duties conferred 
and imposed upon it under the Emergency Ship¬ 
ping Fund Provision of the Act of June 15, 1917. 

BRIEF OF ARGUMENT 

I 

In contracting for the repairs, appellant was acting as the 
agent of the Government upon lawful appointment and 
within the scope of its authority and the debt which has 
been condemned herein, is and ever has been a debt of 
the United States 

Therefore, the court erred in sustaining the de¬ 
murrer to appellant’s plea to the attachment herein. 

By the Kmergency Shipping Fund Provision of 
Urgent Deficiencies Appropriation Act approved 
June 15, 1917 (Chap. 29, 40 Stat. L. 182), among 
other things, the President was authorized: 

(a) To place an order with any person for 
such ships or material as the necessities of 
the Government, to be determined bv the 
President, may require during the period of 
tlie war and which are of the nature, kind. 


and quantity usually produced or capable of 
being produced by such person. * * * 

4. The I^resident may exercise the power 
and authority hereby vested in him, and ex¬ 
pend the money herein and hereafter appro¬ 
priated through such agency or agencies as 
he shall determine from time to time. 

Provided, That all money turned over to 
the United States Shipping Board Emer¬ 
gency Fleet Corporation may be expended 
as other moneys of said corporation are now 
expended. All ships constructed, purchased, 
or requisitioned under authority herein, or 
heretofore or hereafter acquired by the 
United States, shall be managed, operated, 
and disposed of as the President may di¬ 
rect. * * * 

10. All authority granted to the President 
herein, or by him delegated, shall cease six 
months after a tinal treaty of peace is pro¬ 
claimed between this Government and the 
Gennan Empire. 

Having been authorized to exercise the power 
and authority vested in him by said act of Congress, 
through such agents as he saw tit to employ, by 
executive order dated July 11, 1917, the President 
declared that: 

Bv virtue of authority vested in me in the 

ft/ ft< 

section entitled “Emergency shipping fund” 
of an act of Congress entitled “An act mak¬ 
ing appropriations to su])ply urgent defi¬ 
ciencies in ap])ropriations for the Military 
and Naval Establishments on account of war 


7 


expenses for the fiscal year ending June 
thirtieth, nineteen hundred and seventeen, 
and for other purposes,” approved June 15, 
1917, I hereby direct that the United States 
Shipping Board Emergency Fleet Corpora¬ 
tion shall have and exercise all power and 
authoritv vested in me in said section of said 
act, in so far as applicable to and in further¬ 
ance of the construction of vessels, the pur¬ 
chase or requisitioning of vessels in process 
of construction, whether on the ways or 
already launched, or of contracts for the con¬ 
struction of sucli vessels, and the completion 
tliereof, and all power and authority appli¬ 
cable to and ill furtherance of the produc¬ 
tion, purchase, and requisitioning of mate¬ 
rials for ship construction. 

Bv his further executive order dated Dec. 3,1918, 
the President delegated to appellant all the power 
and authority Congress had conferred upon him by 
the act of June 15, 1917, relating directly or indi¬ 
rectly to the construction or repair of shijis and 
expressly ratified and confirmed all that said cor- 
j)oration had done under the order of July 11, 1917. 

This court will take judicial notice of the Presi¬ 
dent’s executive orders. Cah(x v. United Stafes, 152 
U. S. 211; The Kaiser WilheJni 11, 24(i Fed. 788; 
United States v. Brown, 247 N. Y. 211,160 N. E. 13; 
Muir V. Louisville d* Nashville R. Co., 247 Fed. 888. 

The effect of the foregoing executive order was 
to constitute the Fleet Corporation a Covernmental 
agency and instrumentality, with power and 

l(>r*10—28-2 
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authority to make contracts on behalf of the United 
States for the construction and repair of merchant 
vessels. The Lake Monroe, 250 U. S. 24(5; Fleet 
Corporation v. Wentern Union Telegraph Co,, 275 
U. S. 415; United States v. Adams, 22 Fed. (2nd) 
483; King County v. Fleet Corp., 282 Fed. 950; 
United States v. Coghlan et al., 261 Fed. 425; 
United States v. Carlin, 259 Fed. 904; Fleet Cor¬ 
poration V. Delaware County, 17 Fed. (2nd) 40; 
Harwood v. Fleet Corporation, 26 Fed. (2nd) 119; 
United States v. Brown, 247 N. Y. 211,160 N. E. 13. 

In the case of the Fleet^ Corporation v. Western 
Union Telegra]>h Company, supra, after saying 
tliat the Fleet Corporation was vested by delegation 
from the President with the power conferred upon 
him by the act of June 15, 1917; that those specific 
duties were transferred to the Shipping Board by 
the Merchant Marine Act; that since the passage of 
that Act it had been the agency through which the 
Shij)ping Board perfoiins its principal functions, 
Mr. Justice Brandeis further said: 

These services of the Fleet Corporation 
were obviously of a public nature. It has 
never done anv business or conducted anv 
operation except on behalf of the United 
States. 

The power to repair ships fell fairly within the 
scope of the duties conferred, and in the absence of 
evidence to the contrary it will be presumed that 
in contracting with South Atlantic Dock Comj)any 
the Fleet Corporation was acting on behalf of the 
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United States. Parks v. Boss, 11 How. 362. More¬ 
over, it is alleged in plea and admitted by the 
demurrer that the debt which has been condemned 
was contracted on behalf of the United States. 

Upon the facts stated in the pleas the Fleet Cor¬ 
poration was an agency and instrumentality of the 
United States, the contracts with South Atlantic 
Dry Dock Company were contracts of the United 
States, and the credit which has been condemned 
was the obligation of the United States, and the 
court erred in sustaining the demurrer to said plea. 

II 

The judgment which has been condemned, is a debt, claim, 
and demand against the Government of the United 
States by virtue of the merchant marine act, 1920, the 
shipping fund provision of the appropriation act of June 
12,1922, and subsequent appropriation acts 

The court erred in sustaining the demurrer to 
the pleas, and in entering judgment condemning 
the credit evidenced by the judgment against ap¬ 
pellant and in favor of defendant below. 

By the Merchant Marine Act, 1920 (41 Stat. L. 
988), the Emergency Shipping Fund Provision, 
under authority of which the Fleet Corporation 
acted in contracting with the defendant below, was 
repealed and its agency revoked. The repeal, how¬ 
ever, was subject to the following limitations: 

All contracts or agreements lawfully en¬ 
tered into before the passage of this Act 
under any such Act or part of Act 
shall be assumed and carried out by the 
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United States Shipping Board, hereinafter 
called the board. 41 Stat. L. 988, Sec. 2, 
subsection (b), paragraph (1). 

As soon as practicable after the passage 
of this Act the board shall adjust, settle, and 
liquidate all matters arising out of or inci¬ 
dent to the exercise by or through the Presi¬ 
dent of any of the powers or duties con¬ 
ferred or imposed ui)on the President by 
any such Act or parts of Acts; and for this 
purpose the board, instead of the President, 
shall have and exercise any of such powers 
and duties relating to the determination and 
payment of just comjKuisation. 41 Stat. L. 
989, Sec. 2, subsection (c) 

After the law under which the Fleet Corpora¬ 
tion had contracted for the repairs, was repealed, 
and after Congress had directed the United States 
Ship])ing Board to assume and carry out all its 
contracts and to pay all sums falling due there¬ 
under, the Act making api)ropriations for the inde¬ 
pendent bureaus, boards, and commissions for the 
tiscal year ending June 30, 1923, was passed (42 
Stat. L. 635), appropriating: 

For the ])ayment of claims, damage 
charges and miscellaneous adjustments, 
authorized under the ])rovisions of the Mer¬ 
chant Marine Act, 1920, $50,000,000, of 
which $30,000,000 shall be immediately avail¬ 
able: Provided, That no claim shall be paid 
out of the amount a])propriated herein un¬ 
less the Ship])ing Board shall lind that such 
claim grew out of an agreement, expressed 
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or implied, entered into with United States 
Shipping Board or the Emergency Fleet 
Corporation or their legal representatives. 
(42 Stat. L. P. 647.) 

The unexpended balances of the above sums have 
been reappropriated in each annual appropriation 
act, for the same purposes. 

It was admitted below that appellant does not 
have possession of the appropriations; that they 
are availa])le only upon the procedure for the dis¬ 
bursement of moneys of the United States; that it 
has no income; tliat all moneys received by it from 
anv source are covered into the Treasurv of the 
United States and are ai)pro])riated by Congress 
to the United States Shipping Board for use in 
financing appellant as a public agent; that the 
credit which has been condemned can be paid only 
from C(Uigressional apj)ro])riations. (Record 3, 4.) 
Garnishment will not lie under the facts alleged and 
the court erred in sustaining the demurrer. 

Ill 

The United States Shipping' Board Merchant Fleet Cor¬ 
poration, being an agency and instrumentality of the 
United States, is not subject to garnishment on a judg¬ 
ment debt which arose from the exercise of any of the 
powers conferred or duties imposed upon it under the 
emergency shipping fund provision of the act of June 
15, 1917 

The court erred in rendering a judgment of con¬ 
demnation in favor of respondent herein and 
against the credit evidenced by the judgment in 
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favor of defendant below and against this appellant 
to satisfy respondent’s recovery in this cause. 

In the absence of express legislative authority, 
neither the states, the Federal Government, nor the 
agencies or instrumentalities of either are subject to 
gai*nishment. Soiithivesfern Ins. Co. v. Wells, 217 
Fed. 294; Moscoic Ilardirare Co. v. Colson, 158 Fed. 
199; Pringle v. Guild, 118 Fed. 655. 

Public corporations, their agencies and instru¬ 
mentalities are exenn)t from garnishment on 
grounds of public i>oIicy. I^ublic policy demands 
that the prosecution of i)ublic business shall not be 
thus interrupted nor inconvenienced and the law 
will not })erniit any interference with the disposi¬ 
tion of public funds of a Govenimental agency. 
JJichens et al. v. Bransford Ihudtij Co., 141 Tenn. 
387, 210 S. W. 644; Board of Directors St. Francis 
Levee District v. Bodkin, 108 Tenn. 700, 69 S. W. 
270; Goyer Co. v. Williamson, 107 Ark. 189, 154 
S. W. 525; Moscoic Hardware Co. v. Colson, supra. 

The force of the doctrine of conserving public 
policy, is not overcome by express legislative au¬ 
thority to sue the agency. By express provision 
counties, municipalities, public corporations, agen¬ 
cies, and instrumentalities may generally sue and 
be sued. Nevertheless, no county, public corpora¬ 
tion, agency, or instrumentality of the state or Fed¬ 
eral Government may be made garnishee, unless 
they are made subject to such process by express 
legislative permission. Dickens et al. v. Bransford 
Realty Co., supra; State v. Tyler, 14 Wash. 495, 37 
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LRA. 207; St, Francis Levee District v. Bodkin, 
108 Tenn. 700, 69 S. W. 270; Duval County v. 
Charlestown Lumber Co., 45 Fla. 256, 60 LRA. 549; 
Mayor etc. of Baltimore v. Boot, 8 Maryland, 95. 

The case of Dickens et al v. Bransford Betdty 
Co., supra, was a proceeding to t^arnishee the rail¬ 
road administration for a debt due an eni])loyee 
incurred diiriin^ the period of Federal control. 
After saying “that under the President’s procla¬ 
mation the railroads are now merely agencies or 
instrumentalities of the United States Govern¬ 
ment,” the court declared that the law will not 
permit any obstruction of the financial administra¬ 
tion of the Government; it will not permit any in¬ 
terference in the collection of its funds nor in the 
disi)osition thereof by a Governmental agency. 
Plaintilf contended that the Act of Congress under 
which the railroads were taken over ])rovided that 
they might be sued and that because they may be 
sued they can be made garnish(‘e. Jn overruling 
that contention the court further said: 


It is true the Act of Congress under which 
they were taken permits suits against them. 
Still, their liability to suit is not greater than 
that of counties or other municipal corpo¬ 
rations. Such liability to suit should be 
conlined to their own creditors. 

In holding the Director General was not liable 
to garnishment the court said it had not considered 
the general order No. 43 promulgated September 
5, 1918, which undertook to exempt the carriers 
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under Federal control from the process of garnish¬ 
ment. 

The J^laintitf in the case of Board of Directors, 
etc., V. Bodkin, supra, was a corporation formed 
under the laws of the State of Arkansas. In the 


act creating the corporation, the legislature 
authorized suits to he brought against it. Never¬ 
theless, it was held, that the corporation was not 
subject to garnishment, because it was a purely 
(Jovernniental agency and instrumentality charged 
with the ])erforniance of duties and functions that 
concei'ii the ])ublic. 

In the case of Duval Count if v. (liarlestoirn 
Lumber Co., supra, it was (*ontended that inasmuch 
as counties in the State of Florida (‘ould sue and 


be sued, they were subj(‘ct to garnishment. It was 
h(‘ld, however, that in the absence of exi)ress legis¬ 
lative authorization, a county could uoX b(‘ made 
garnish(‘e and that a default judgment against the 
countv was void. 

In the case of Mapor. etc. of Balfiinore v. Hoot, 
supra, it was held, that although the officer whose 
salarv was attached, could have sued the City there- 
for, that did not authorize his creditors to attach 


the claim, or make the City a garnishee. 

In applying the rule that a i)ublie cor])oration, or 
agency dr instrumentality (*an not be made gar¬ 
nishee, the test lies in the functions of the i)roposed 
garnishee, regardless of whether it is technically a 
municipal corporation or not. Moscow Hardware 
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Co. V. Colson, supra; Goyer Co. v. Willimnson, 
supra; St. Francis Levee Dist. \. Bodkin, supra. 

AVliere the debt sought to be attached is due by 
way of some i)ublic obligation, garnishment will not 
lie. Commonivealth Finance Corp. v. Landis, 261 
Fed. 440; Prinyle v. Guild, supra; Columbia Brick 
Co. V. District of Columbia, 1 App. 351; Morgan v. 
Bust, 100 Oa. 346, 28 S. E. 419; Clarksdale Com¬ 
press, etc., Co. V. ir. K. Caldu'cll Co. et ah, 80 Miss. 
343, 31 So. 790. 

In tlie ease of Commonwealth Finance Corp. v. 
Landis, supra, it was said at page 442, 

The Fleet Cor])oration may be acting as 
the agent of the United States, or may not be 
so acting, or it may so act in some of its ac¬ 
tivities but not in others. It follows from 
tliis that when it is acting as the agent of the 
United States, and sucli of its proi)erties and 
assets as are in the actual use of the United 
States, neither it as such agent nor such 
1 )!•()])erty can be drawn into or jeopardized 
))y disi)utes between private ])arties. 

In i'larksdale Comjtress Co. v. Caldwell Co., 
supra, the court held, tliat garnishment will not lie 
where the debt sought to be attached, is due by way 
of a public obligation. The other cases cited on 
this point are to the same effect. 

Where the i)rincipal is exempt from garnish¬ 
ment, public policy demands that the agent be also 
exempt and the rule which prohibits the state or 
Federal Governments from being made garnishee, 
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can not be evaded by siunnioniiig their officers, 
agents, agencies or instrumentalities. Buchanan v. 
xUcJcander, 4 How. (45 U. S.) 19; Zinc v. O'Con¬ 
nor, 18 Fed. (2d.) 156); Moscow Hardware Co, v. 
Colson, supra; Columbia Brick Co. v. District of 
Columbia, sujira; Dickens v. Bransford Uealtij Co., 
supra. 

This court had occasion to api)ly the rule recently 
in the case of Zinc et al. v. O'Connor, 18 Fed. (2) 
156, wherein certain creditors of the Black Star 
Line, Inc., sought to garnishee the Chairman of the 
Ship])iiig Board. 

It makes no difference that the appellant is a cor¬ 
porate agent of the United States, the same rule ap¬ 
plies to it as applied to the Chairman of the Ship¬ 
ping Board; Fleet Corporation v. Western Union 
Tel. Co., supra. The Western Union case involved 
the question of whether the Fleet Cori)oration was 
entitled to (lovernment rates on messages sent by 
it on public business. After holding that’it was, 
because it was acting as an agency of the Uovern- 
ment, Hr. Justice Brandeis, at page 426, said: 


In respect to messages sent on the Govern¬ 
ment’s business, no distinction can properly 
be made between those of the Shipping 
Board and those of the Fleet Corporation. 

Furthermore, in the case of Sloan Shipyards Cor¬ 
poration V. Fleet Corjioration, 258 L^. S. 549, it was 
held that the Fleet Corporation was subject to the 
same general rules of law that govern individuals 
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acting as agents of the Government and said at page 
567: 

It can not matter that the agent is a cor¬ 
poration rather than a single man. 

^Ir. Justice Hoehling of the Supreme Court of 
tlie District of Columbia in the case of McCarfhy 
V. McCarthy, United States Shipping Board Emer¬ 
gency Fleet Corporation, garnishee, decided March 
5, 1926, overruled the demurrer to a plea to the at¬ 
tachment in tenns substantially those of the i)lea 
filed hv appellant in the instant case. The opinion 
merits consideration and since it is unreported, 
appellant has had it set forth in full as an appen¬ 
dix to this brief for the convenient reference of the 
court. 

It must be admitted that the same rules of policy 
which exempt a natui*al person acting as agent of 
the Government from garnishment, where the debt 
sought to be reached is due by way of some public 
obligation, apply in the instant case. 

The judgment sought to be condemned is a 
“claim dulv allowed bv legal authoritv” bv virtue 
of the Merchant Marine Act, 1920. In subsequent 
appropriation acts Congress has provided for the 
payment of said judgment from funds of the 
United States. Therefore it is within the oi)era- 
tion of the Act of March 3, 1875 (c. 149, 18 Stat. 
481), which provides for deducting any del)t due 
the United States from “any hnal judgment re¬ 
covered against the United States or other claiili 
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duly allowed by legal Authority.” The appellant 
does not have possession of any funds wherewith 
to pay any claim, demand, or judgment against it. 
(Record, pages 4 and 5.) Moreover, it has no 
authority to make any payment whatsoever in con¬ 
travention of the Act of March 3, 1875, supra. 

To i)erniit the subject judgment to be attached, 
the court (1) must deprive the United States of its 
riglit to deduct from the judgment against its agent 
any indebtedness to the United States on the part 
of the defendant below; and (2) must make a futile 
and idle gesture, knowing that the judgment of con¬ 


demnation can not be enforced because the United 


States has not consented to garnishment and be¬ 
cause any moneys of the United States over which 
appellant has control by virtue of the a])pro])ria- 
tion acts (‘an not be seized by this court, either by 
garnishment or execution, and pa^mient of the judg¬ 
ment of the plaintiff out of such luoiuws can not 
be com])elled by execution against the a])pellant. 
Such execution could only go against ap])ellanUs 
own ])roperty, and under the record of this case 
there is no such })roperty. Such a course compels a 
de})arture from the statutes and the established 
rules and principles of law applicable to public 
monevs which we believe this court will not 
countenance. 


Resi)ondent has attempted to garnish an agency 
of the Goveniment on an obligation of the United 
States, which was contracted by the agency on be- 
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half of the United States and is payable by the 
United States from appropriations made by Con¬ 
gress. The agency has in its possession no assets 
or property of the defendant. 

It is therefore respectfully submitted that the 
appellant’s plea to the attachment and garnishment 
is good and that the judgment of the lower court 
should be reversed. 

Leo a. Ro\ier, 

United States Attorney for 

District of Columbia, 
Attorney for Appellant, 

Chauncey G. Parker, 

General Counsel, 

I. V. McPherson, 

E. L. M. Archey, 

Assistant Counsel United States 
Shipping Board Merchant Fleet 
Corporation, 

Of Counsel, 


APPENDIX 


Margaret M. McCarthy, Plaintiff, v. William J. 
McCarthy, Defendant. U. S. Shipping Board, 
Emergency Fleet Corporation, Garnishee. Law, 
No. 70,897 

SUPPLEMENTAL MEMORANDUM 

On Fel)niary 17, 1926, the Court signed Memo¬ 
randum h(*rein,* overruling demurrer of plaintiff 
to plea of tlie U. S. Shipping Board Emergency 
Fleet Corporation, interposed to the writ of attach¬ 
ment served uj)on the latter as garnishee; but, be¬ 
fore the said Memorandum liad been entered as 
tiled, counsel for plaintiff requested that it be with¬ 
held from tiling until the Coiiii: had opportunity to 
consider a brief in support of the attachment; and 
that course was assented to bv the Coiiit, and the 
l>rief, thereupon, was tiled by counsel, and has since 
been considered bv the Court. 

In this case, no question is involved as to the right 
of a creditor of the U. S. Shipping Board Emer¬ 
gency Fleet Corporation to maintain suit against it, 
concerning any contract entered into, or liability 
incurred, by it in the conduct of its operations; the 
sole question here being as to the liability, or other¬ 
wise, of the garnishee named to be made subject to 
the process of garnishment to reach the salary of 
one of its employes, this in aid of the collection of 
a judgment secured by a third party against such 
employe—tlie subject matter of the garnishment 

( 20 ) 
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itself having no relation whatever to the operation 
of the business affairs and concerns of said gar¬ 
nishee. 

* Copy of memorandum dated February 17,1926, is printed 
following this memorandum. 

In addition to the case of Commomvcalth Fi¬ 
nance Corporation v. Landis (261 Fed. 440), cited 
in brief heretofore filed herein on behalf of the 
garnishee, three principal cases are referred to in 
the brief now filed on behalf of plaintiff; or, to be 
more exact, two cases, since the third reference is to 
a further holding in one of said two cases. 

Referring, therefore, to the additional cases so 
cited: 

In the case of Haines et al. v. Lone Star Ship¬ 
building Co., defendant, IJ. S. Shipping Board 
Emergency Fleet Corporation, garnishee (268 Pa. 
St. 92, 98), the following w^as stated: 

It must be remembered there is here at¬ 
tached a sum of money, admittedly, for the 
purpose of this motion, in the hands of the 
Fleet Corporation—due defendant; that is, 
a proceeding in rem directed against money 
due to defendant owed by the Fleet 
Corporation. 

* 

Again, in the same case, in a second appeal (275 
id. 2()0, 2(M), the Court, in its oj)inion stated: 

The replies are to the effect that it did not 
have in its possession any money due de¬ 
fendant then in the Commonwealth of Penn¬ 
sylvania, and, if it did have, it was due under 
a contract for w’ork to be performed in the 
State of Texas; that, subsequently, a pro¬ 
ceeding in equity wlierein defendant and 
garnishee had been made parties, terminated 
on the 22nd of April, 1919, through an ar- 
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rangement whereby the garnishee was to pay 
the creditors of defendant who were parties 
to that equity proceeding. * * * So we 

have an attachment of money due to a de¬ 
fendant from the garnishee having its prin¬ 
cipal place of business within this State, pay¬ 
able within this State, though both garnishee 
and defendant are foreign corporations. 

Tn the case of Chase National Bank of the City 
of New York v. U. S. Shipping Board Emergency 
Fleet Corporation, et al, (294 Fed. 641), it appears 
that the Downey Shipbuilding Corporation, in 1917, 
had given a first mortgage upon its properties, and, 
later, three mortgages to the Fleet Corporation, 
covering, substantially, the same properties as had 
been included in tlie earlier (1917) mortgage. 
Th(‘reafter, the Fleet Corporation agreed to the 
issuance of $1,500,000 of bonds under said mortgage 
of 1917, as supi)lemented by a supplemental inden¬ 
ture then about to be executed, and further agreeing 
to subordinate the lien of said three mortgages, so 
given to the Fleet Corporation, to the lien of said 
mortgage of 1917, and of said supplemental 
indenture. 

Thereafter, the Downey Shipbuilding Corpora¬ 
tion defaulted in the payment of interest on the 
bonds: and foreclosure proceedings were instituted 
by the trustee; and the Fleet Corporation was 
joined as a party defendant. In its opinion in the 
case, the following was stated by the Court: 

The questions which are involved herein 
are three: 

1. Whether the United States is the real 
paify in interest under the mortgages in the 
name of the Fleet Corporation. 
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2. Whether the United States is an indis¬ 
pensable party to the suit. 

3. Whether the Fleet Corporation is 
estopped from asserting that the liens of the 
mortgages standing in its name are prior to 
the lien held by the plaintiff. 

The opinion in the case thus concludes (p. 660); 

Tlie Fleet Corporation upon the well-rec¬ 
ognized principles of equity having agreed 
to subordinate its mortgages to the mortgage 
of 1921 can not now be heard to repudiate its 
agreement. The prior mortgages became in 
fact and in law subordinate to the supple¬ 
mental mortgage of 1920 at the moment that 
the latter mortgage was executed in reliance 
u])on the agreement that those mortgages 
should be so subordinated. 

In the case of Commonwealth Finance Corpora¬ 
tion V. Landis (261 Fed. 440, 442), heretofore cited 
to the Court by counsel for the garnishee herein, the 
following was stated by the court, in its opinion: 

The defense now interposed is, not that 
there are no moneys in the hands of the 
garnishee belonging to the respective de¬ 
fendants, but is that the garnishee is immune 
from service and is not obliged to respond on 
])roceedings of these kinds. 

As above indicated, the Court has further con¬ 
sidered the matter in the light of the additional 
authorities sulmiitted; but, upon such reconsidera¬ 
tion thereof, is of the same opinion as exi)ressed in 
its former Memorandum. 

The situation here present, as the Court views it, 
is essentially different from that involved in said 
other cases. There is here no admission by the 
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garnishee of funds in its hands; on the contrary, 
the garnishee alleges that all of the funds properly 
applicable to its administrative expenses are funds 
of the United States, appropriated for by Congress, 
and disbursed by the Treasurer of the United 
States, upon warrants signed by the Treasurer of 
the U. S. Shipping Board Emergency Fleet Cor- 
})oration; and of which funds the garnishee does 
not have ])ossession. 

The legal (luestion involved is interesting, and, 
as far as the Court has been aide to discover from its 
own investigation concerning the matter, likewise 
novel; certainly in the precise form as here pre¬ 
sented. 

In view of the fact that no issue of fact would 


seem to be reallv involved—doubtless, merelv a 
question of law upon the facts embraced in the plea; 


if ])laintilf el(‘cts to stand uj)on his demurrer, tinal 


judgment may be entered for the gai-nishee; and, in 


that way, the ultimate legal question may be re¬ 


viewed on appeal, should i)laintift’ so desire. 

Order may be entei’ed herein ovcrndiiuj ])lain- 
tilf’s demurrer to the plea of garnishee. 

The former Memorandum, of February 17, 1926, 
is b(‘ing tiled contemporaneously herewith. 


A. A. Hoehlixg, Justice, 


March 5,1926. 
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Margaret M. McCarthy, plaintiff, v, William J. 

McCarthy, defendant. U. S. Shipping Board 

Emergency Fleet Corporation, garnishee. Law, 

No. 70897.' 

MEMOBANDITM 

On January 1,1926, plaintiff obtained judgment, 
])y default, against the defendant, in the sum of 
$10,415, with interest and costs. 

Thereafter, January 14, 1926, attachment on 
judg-ment issued and was served upon the U. S. 
Shii)ping Board Emergency Fleet Corporation, the 
latter being directed to answer the usual interroga¬ 
tories in attachment. 

On January 25, 1926, the garnishee, appearing 
specially for that purpose, filed plea to the writ of 
attachment, asking that the same be quashed, for 
the reason that, while the judgment defendant is 
employed by the U. S. Shipping Board Emergency 
Fleet Corporation, and performs duties only for 
the Chairman of that Board, all administrative 
expenses of said garnishee are appropriated for by 
Congress, and that all of said expenses are paid 
from funds of the United States, disbursed bv the 
Treasurer of the United States, upon warrant 
signed by the Treasurer of the U. S. Shipping 
Board Emergency Fleet Corporation; that salaries, 
in each case, are paid by warrant drawn on the 
Treasurv of the United States to the order of the 
individual; and that the said garnishee does not 
have possession of the funds so appropriated by 
Congress to defray its administrative expenses, and 
that said funds are usable only upon the procedure 
stated; for all of which reasons, the garnishee states 
that the judgment debtor herein is not a creditor of 
garnishee, but of the United States. 
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To that plea, plaintiff, February 9, 1926, hied 
demurrer, alleging the same to be bad in substance 
and insufficient in law. 

The cause has been orally argued by counsel 
and submitted to the Court for its detennination. 

Uj)on such consideration thereof, the Court is of 
opinion that the plea is sufficient in law; and that 
the demurrer to said plea should be, and the same 
hereby is, overruled. 

A. A. Hoehlixg, Justice. 

February 17, 1926. 

O 
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IIiRscH Lumber Company (a corporation), Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF CASE. 

The essential facts, as disclosed by the record are 
as follows: 

1. The South Atlantic Dry Dock Company, a corpor¬ 
ation, defendant in the suit below, on April 1, 1926, in 
the District Court of the United States in and for the 
Southern District of Florida, secured a final judgment 
against the United States Shipping Board Merchant 
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Fleet Corporation. This judgment rendered nunc pro 
tunc as of February 4, 1926, was for the sum of $19,- 
028.28 with interest at the rate of 8 per cent from com¬ 
mencement of suit (Record, p. 5). 

2. The Hirsch Lumber Company, a corporation, the 
plaintiff in the suit below, on July 18, 1923, in the Cir¬ 
cuit Court, Fourth Judicial Circuit of Florida in and 
for Duval County, in chancery, recovered in a defi¬ 
ciency decree a money judgment against defendant 
below, the South Atlantic Dry Dock Company, in the 
sum of $3,689.98 with interest thereon from April 2, 
1923 (Record, p. 3). 

3. On May 24, 1927, the Hirsch Lumber Company 
filed a suit on its said judgment against the South At¬ 
lantic Dry Dock Company in the Supreme Court of 
the District of Columbia and on the same dav sued out 
its writ of attachment against the credits of the non¬ 
resident defendant, the South Atlantic Drv Dock Com- 
])any, naming the United States Shipping Board Mer¬ 
chant Fleet Corporation, garnishee therein (Record, 
p. 1 and 4). 

4. On June 6, 1927, the appellant, garnishee in the 
suit below filed its plea to the attachment which plea 
was demurred to by plaintiff below. (Record, pp. 4-6). 

5. The demurrer was sustained with leave to amend 
said plea. Appellant, however, elected to stand on 
said plea and on May 11, 1928, a judgment of con- 
ilemnation was entered against the credits of the defen¬ 
dant below in hands of the appellant (Record, p. 7). 

QUESTION AT ISSUE. 

The sole question involved in this appeal is: 

Is the United States Shipping Board Merchant 
Fleet Corporation, a private corporation, immune 
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from garnishment when it is a judgment debtor of 
the defendant wliose credits are sought to be attached? 

ARGUMENT. 

The Money Judgment Rendered by the United States 
District Court for the Southern District of Florida, 
Against the United States Shipping Board Mer¬ 
chant Fleet Corporation is Final and Conclusive 
and the Facts Upon Which it was Rendered May 
Not Here be Inquired Into. 

The argument in the brief tiled on behalf of ap¬ 
pellant appears to rest largely upon an erroneous pre¬ 
sumption that this appeal involves an inquiry into 
the relation existing Iwtween the appellant and the 
South Atlantic Dry Dock Company, defendant below, 
prior to the entry of judgment by the United States 
District Court in Florida. We are concerned only 
with the relation between these parties after this 
judgment was rendered. From the date of judgment 
and until it is satisfied it is conclusive and binding on 
all courts and the United States Shipping Board Mer¬ 
chant Pleet Corporation thereby is definitely made a 
judgment debtor of the South Atlantic Dry Dock Com- 
])any. Surely this principle of law is so well founded 
in our system of jurisprudence as to need no citation 
of authority to sustain it. 

The matters of fact and law discussed in the brief 
filed on behalf of appellants, if properly pleaded and 
presented to the United States District Court in Flor¬ 
ida, might have precluded the entry of said judgment, 
but we must assume they were not pleaded or, if 
pleaded, not sustained, for the judgment, uncondi¬ 
tional and for a specific sum of money, was rendered 
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and still stands. It constitutes for the purposes of these 
proceedings conclusive evidence that the appellant, 
garnishee is indebted to the defendant in the suit be¬ 
low. 


The demurrer tiled by the plaintiff to the plea of 
the garnishee in the court below did not, as contended 
on page b of aj)pellant’s brief, admit any fact set forth 
in the plea which was inconsistent with the finality and 
conclusiveness of the judgment secured by the South 
Atlantic Dry Dock Domi)any against the Merchant 
P^leet Corporation. It is true that as a general rule 
a demurrer admits facts well pleaded. A demurrer 
does not admit that the construction of an instrument 


referred to in the j)leading is the true one or that ils 
legal effect is contrary to that which its language im- 
])orts, hitrrstafc Land Lonipanif rs. Maxwell Land 
(Irani Lonipanip 139 V. S. r)()9; 35 L. Phi. 278. The 
allegations of a pleading which are not necessary and 
which are contrary to the facts of which judicial notice 
is taken are not admitted bv a demurrer, but are 
thereby treated as a nullity, Frank French, et al. rs. 
Senate of the State of California, 69 L. R. A. 556. A 
demurrer to a bill in equity does not admit the correct¬ 
ness of averments as to the meaning of an instrument 
set foi*th in or annexed to the bill. Dillon vs. Barnard, 
21 Wall. 430, 22 L. Ed. 673. 

The Merchant Pheet Corporation in its ])lea filed in 

the court 1k}1ow admitted that the South Atlantic Drv 

• 

Dock Company had secured a final judgment. Any 
allegations in the plea tending to make this judgment 
appear other than as a final and unconditional judg¬ 
ment against the P^leet Corporation were not only im- 
l)roperly pleaded, but were inconsistent with the ac¬ 
knowledgment of the finality of the judgment and 
therefore not admitted bv the demurrer. 


D 

The United States Shipping Board Merchant Fleet 
Corporation is a Private Corporation Without 
Immunity Against Suit and Garnishment. 

The private character of the United States Ship¬ 
ping Board as a corporation is settled ])y recent de¬ 
cisions of tlie United States Supreme Court. 


Being a private corporation, tlie Fleet Corpor¬ 
ation mav l)e sued in the state or federal courts 
like other corporations. 

U. S. vs. Strang, 254 U. S. 491, 65 L. Ed. 368. 
Sloan Shipvard Corp. vs. U. S., 258 U. S. 549, 
66 L. Ed.‘762. 

F. S. Ex Bel Skinner & Eddy Cor. vs. McCarl, 
Comptroller General, 55 W. L. li. 754. 


These decisions definitely fix the status of the ap¬ 
pellant and deprive it of all immunities. It follows 
that no immunity to garnishment arises in this or a 
similar proceeding. 

Appellant in its brief cites Commonu'caltli Finance 
(U)rporali()n vs. Landis, 261 Fed. 440 as authority in 
support of the claim of immunity against garnish¬ 
ment. The quotation from the opinion of the court 
in that case given on i)age 15 of appellant’s brief is 
correct, as far as it goes, but it fails to disclose the 
fact that the court held adversely to the claim of 
iminunitv and denied a motion to dismiss on that 
ground. 

It is further I’espectfully submitted that the case of 
/jink (d al. rs. Flack Star Line, Inc., 18 Fed. (2nd Ser- 
ries) 156, decided by this Honorable Court on March 
7, 1927, held, not that the Merchant Fleet Corporation 
enjoyed immunity from garnishment, but that an un- 
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liquidated claim against the United States could not 
be reached by garnislieeing the Merchant Fleet Corpo¬ 
ration. 

The case under consideration presents different 
facts. By the attachment and garnishment the appel¬ 
lee seeks to reach a liquidated claim against the Mer¬ 
chant Fleet Corporation, evidenced by a final judg¬ 
ment against that corporation. The United States is 
not involved. 


SUMMARY. 


The case mav be summarized as follows: 

•> 

1. The Shipping Board is a private corporation. 

2. It is indebted to the defendant in the suit below. 

3. The debt arising out of a judgment is by section 
457 of the Code of the District of Columbia sj)ecifi- 
cally made a proper subject of attachment. 

4. The United States is not involved in the proceed¬ 
ing. 

5. The issue is between two private corporations. 

It is therefore respectfully submitted that for the 

foregoing reasons the demurrer to a])i)ellant’s plea in 
the court below was properly sustained and the judg¬ 
ment of condemnation entered by the Supreme Court 
of the District of Columbia should be affirmed. 


Respectfully submitted, 

Harry B. Caton, 

Elwood H. Seal, 

Attorneys for Appellee. 
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